
Plaintiff, Rosa A. Rudolph, seeks a determination of the dischargeability of her judgment
against the Debtor

In the U nited States Bankruptcy C ourt

for the

S outhern D istr ict of G eorg ia
S avannah D ivis ion

In the matter of: )
) Adversary Proceeding

PETER J. LABARBERA )
(Chapter 7 Case 94-41588) ) Number 95-4083

)
Debtor )

)
)
)

ROSA A. RUDOLPH )
)

Plaintiff )
)
)
)

v. )
)

PETER J. LABARBERA )
)

Defendant )

MEMORANDUM A ND ORDER

Plaintiff, Rosa A. Rudolph, seeks a determination of the dischargeability of

her judgment against the D ebtor, Peter J. LaBarbera. Her complaint asserts that she obtained

a state court judgment for fraud committed by Debtor that is non-dischargeable under
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Section 523(a)(2).  Plaintiff contends that Debtor is collaterally estopped from relitigating

issues of fraud previously decided.  Debtor generally denies the allegations and further

asserts that the punitive damage portion of the judgment is dischargeable under Section

523(a)(2).  During a pre-trial hearing, Plaintiff orally moved for summary judgment on the

issue of dischargeability.  This Court ha s received th e state court trial transcript into

evidence and allow ed the parties  an opportunity to brief the issues.  This matter constitutes

a core proceeding o ver which this Co urt has jurisdiction.  See 28 U.S.C. §157(b)(2)(I).  After

considering the evidence submitted, as well as the applicable authorities, I make the

following Findings of Fact and Conclusions of Law.

FINDINGS OF FACT 

Debtor, Peter J. LaBarbera, filed a petition for Relief under Chapter 13 on

September 2, 1994.  The case was converted to a Chapter 7 bankruptcy on April 3, 1995.

Plaintiff/Creditor, Rosa Rudolph, filed a Proof of Claim which is based upon a judgmen t in

the Superior C ourt of Chatham Co unty, Georgia.  T he Judgm ent is in the principal amount

of $10,000.00 together with interest at a legal rate from September 19, 1988, in the amount

of $3,289.84, the sum of $4,526.00 as attorneys' fees, the sum of $519.20 as expenses of

litigation and $150,000 .00 in punitive damages.  The Superior Court of C hatham  County,

Georgia entered the Judgment on June 21, 1991.

The incident giving rise to Plaintiff's claim is briefly summarized as follows.
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Creditor, Rosa Rudolph, in re sponse to  solicitations by Debtor, contracted with Debtor for

approximately $27,000.00 in improvements to certain residential property.  Ms. Rudolph

procured the appropriate financing from a bank  and delivered a $10 ,000 check to D ebtor.

Debtor promptly deposited the check and "failed  to prov ide such services as pro mised." 1

Plaintiff sued  Debtor s eekin g co mp ensa tory d ama ges fo r brea ch o f con tract, reaso nab le

attorneys' fees and expenses of litigation for Debtor's stubborn and litigious actions, and

punitive damages arising from Debtor's fraud pursuant to O .C.G .A. S ectio n 13 -4-6 0.  At

trial, Debtor conceded the breach of contract and compensatory damages of $10,000, but

contested the issues of attorneys' fees, costs, and pun itive damages.  Th e jury rendered a

verdict in favor of the Plaintiff on all of the above issues.  On June 21, 1991, Judge Frank

S. Cheatham , Jr. entered judgme nt against Deb tor.2
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Judgment of June 21, 1995.
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3  A t the conclusion of her brief in support of Motion for Su mm ary Ju dgm ent, M ovan t asserts th at her c laim

is also non-dischargeable pursuant to § 523(a)(4) and (6 ).  Ho wev er, with in the complaint itself, Movant only has

alleged an ex ceptio n to dis charg e und er § 52 3(a)(2 ).  The refore , unles s the co mpla int is subs eque ntly am ende d, this

Co urt will o nly ad dress  the m atters sta ted the rein.   
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On July 6, 1995, Plaintiff brought the present adversary proceeding

against Debtor alleging that Plaintiff's claim is excepted from discharge.  In Count I, she

claims that Section 523(a)(2) specifically creates an exception to discharge from any debt

for money to the extent obtained by fraud.3  In Cou nt II, she alleges that Debtor's failure

to disclose "bird dog " income o n his schedu les also bars his  discharge.  Because at this

time Plain tiff failed to  present an y ev idence of th is add itional income, the Motion for

Summary Judgment with regard to Count II is denied.

Regarding Count I, Plaintiff contends that the jury which found Debtor

liable  on all counts in the state cou rt proceeding was specifically charged on the ele men ts

of fraud.  Thus, because Section 523(a)(2) excepts from discharge "actual fraud," she

contends that as a matter of law the judgm ent is excep ted fro m d ischa rge and D ebto r is

collate rally estopped from relitigating the issue.  Moreover, even if the Court finds issue

preclusion inapplicable, she asserts that the transcript provides enough evidence for this

Court to  make an ind epende nt finding  of "a ctua l fraud."

In resp ons e, Debto r con tends  that a s tate co urt find ing o f fraud  is only

prima facie evidence that a debt comes within the Section 523(a )(2) e xcep tion to
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discharge.  Debtor also asserts that numerous courts have held that Section 523(a)(2) does

not apply  to an award of punitive damage.  Thus, Debtor requests that Plaintiff's motion

be denied and the judgment discharged.

CONCLUSIONS OF LAW

In acco rdan ce w ith Federa l Rule of C ivil Pro cedu re (ap plicab le to

bankruptcy und er Fe d.R.B ank r.P. 70 56), th is Co urt w ill gran t sum mary jud gm ent only if

"there is no genu ine issue as to  any  mate rial fact and ... the mo ving  party  is entitled  to

judgment as a matter o f law ."  Fed.R .Civ .P. 56(c) .  A fact is material if it might affect the

outcome of a proceeding under the governing sub stan tive la w.  See An derson v . Libe rty

Lobby, Inc., 477  U.S . 242 , 248 , 106 S.Ct. 2505, 2510, 91 L.Ed.2d 202 (1986).  The

moving party ha s the  bur den  of es tablishing  the r ight  of su mm ary judg ment, See Clark v.

Coa ts & Clark, Inc., 929 F.2d 604, 608  (11th  Cir.1991 ); See Clark v. Union M ut. Life Ins.

Co., 692  F.2d 13 70, 1 372  (11 th C ir.19 82) , and  the cour t will r ead  the o ppo sing  party's

pleading s libe rally .  See Anderson, 477 U.S. at 249, 106 S.Ct. at 2510-11.

In determining whether there is a genuine issue of material fact, the Court

must view the evidence in the light mo st fav orab le to th e pa rty o ppo sing  the m otion.  See

Ad dick es v . S.H . Kress & Co., 398 U.S. 144, 157, 90 S.Ct. 1598, 1608, 26 L.Ed.2d 142

(1970);  See Rosen v. Biscayne Yacht and Country Club, Inc., 766  F.2d  482 , 484  (11th
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Cir.1985).   Once a motion is supported by a prima facie showing that the moving party  is

entitled to judgment as a matter of law, the party opposing the motion must go beyond the

pleadings and demonstrate that there is a material issue of fact which precludes summ ary

judg men t.  See Ma rtin v. Commercial Union Ins. Co., 935 F.2d 235, 238 (11th Cir.199 1).

This  Court will first decide whether collateral estoppel precludes the

discharge of D ebto r's jud gm ent ag ainst h im.  E ssen tially, collateral estoppel, or issue

preclusion, bars  relitigation of issues previously decided in a judicial or administrative

proceeding if the party against whom the prior decision is asserted had a "full and fa ir

opportunity" to litigate th e issu e in an ea rlier case.  See Allen v. McC urry, 449 U.S. 90,

95, 101  S.C t. 411, 41 5, 66  L.Ed .2d 3 08 (1 980 ); Un ited S tates v . Irvin , 787 F.2d 1506,

1515 (11th  Cir.1986 ); Sorrells Constr. Co. v. Chandler Armentrout & Roebuck, P.C., 214

Ga.App. 193, 193 -94, 447 S .E.2d 101  (1994).   The  purp ose o f this do ctrine is  to prevent

parties from re-litigating previously d ecided issues, prom ote judicial econom y, and ensu re

finality of rendered judgm ents.

In the present case, Creditor, Rosa A. Rudolph, brought the instant

adversary  proc eedin g claiming that the judgment of the state court is excepted from

discharge pursuant to 11 U.S.C. Section 523(a)(2).  Section 523 provides in p ertinent part

as follows:
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(a)  A d ischarg e und er section  727 , 1141 , 1228 [a],
1228(b ), or 13 28(b ) of th is title does not discharge an
individual debtor from  any deb t --

(2) for money, property, services, or an
extension, renewa l, or refin ancin g or c redit
to the extent obtained, by  --

(A) false pretenses, a false representation,
or actual fraud, other than a statement

respecting the debtor 's or a n ins ider 's
financial condition;

11 U.S.C. §523(a); (emphasis supplied).  In Section 523(a) dischargeability actions, cou rts

recognize the applicab ility o f colla teral e stop pel.  See Grogan v. Garner, 498 U.S. 279, 284

n. 11, 111 S.Ct. 654, 658 n.11 112 L.Ed .2d 7 55 (1 991 ); Meyer v. Rigdon, 36 F.3d 1375,

1378 (7th C ir.199 4); In re Davis, 3 F.3d 113 , 114  (5th C ir.199 3);  In re Yanks, 931 F.2d

42, 43 n . 1 (11 th Cir.1991 ).  Mo reove r, accord ing to fe deral law , if a state court has

rendered a prior judgment, then the federal court must apply the collateral estoppel law

of that state to determine the judgm ent's p reclusive e ffect.  See In re St. Laurent, 991 F.2d

672, 675-76 (11th Cir.1993).  Therefore, this  Court must apply the law of the State of

Georgia  in order to determine the preclusive effect of the judgment again st De btor in  state

cou rt.

Georg ia statutory law recognizes the conclusive effect of judgments by
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providing as follows:

A judg men t of a co urt of c om peten t jurisdiction
shall  be conclusive between the same parties  and their
privies as to a ll matters put in issue or which under the
rules of law might have been put in issue in the cause
wh erein  the judgment was rendered until the judg men t is
reversed or set aside.

O.C.G.A. §9-12-40.  According to Georgia law, for a party to assert the doctrine of

collateral estoppel the issue must hav e bee n (1)  raised  in the  prior  proc eedin g, (2)  actua lly

and fully litigated, (3) decided by a cou rt of co mp etent ju risdictio n, and (4)  nece ssary  to

the final judgm ent.  See Boozer v. Higdon, 252 Ga. 276, 278 313 S.E.2d 100, 102 (1984).

Upon review o f the ev idence I hold that the doctrine of collateral estoppel

is inapplicab le to the cu rrent pr oceed ing.  A lthoug h the P laintiff allege d frau d in h er state

court complaint and received a verdict in her favor, this Court finds the transcript too

unclear to discern wh ether the judgm ent was ren dered on  account of "actua l fraud" or

"constructive fraud."  Specifically, Judge Cheatham charged the jury that, "[f]raud may

be actual or constructive or both." (Tr. at 132, June 4, 1991.)  Because the jury issued a

general verd ict in fa vor  of the Pla intiff fo r $1 50,0 00 o f punitive damages , the reco rd is

insufficient to determine w hether the jury  found the Debtor guilty of  "actual fraud."  See

Matter of Ford, 186 B.R. 312, 319 (Bankr.N.D.Ga. 1995)("If one does not have proof of



4  In a recently published opinion, the Eleventh Circuit has determined that "justifiable reliance" is a more

appr opria te stand ard tha n "rea sona ble  relianc e" to  apply  within  the frau d exc eption  of 52 3(a)(2 )(A).  See In re Vann,

67 F.3 d 27 7 (11 th Cir.1 995 ). 
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deb tor's  misrepresented intent, then one does not have proof of ac tual fr aud .  Instead, one

merely has fraud implied in law, which never will support a finding o f non-dischargeability");

Therefore, Plaintiff's assertion that issue preclusion excepts the judgment from discharge

as a matter of law must be denied.

In the alternative, Plaintiff asserts that from the evidence submitted in the

form of the state court transcript this Court as a matter of law should grant the Motion for

Sum mary  Jud gm ent.  As previously mentioned, when considering a m otion for sum mary

judgment the Court m ust view the ev idence in the light mo st favorable to the  party

opposing the mo tion .  See Addickes, 398 U.S. at 157.  Additionally, discharge provisions

such as 523( a)(2 )(A ) warrant na rrow  con struc tion .  See In re Hunter, 780 F.2d 1577, 1579

(11th  Cir.1986).  In practice, the creditor bears the burden of establishing non-

dischargeability  under Section  523 (a)(2 )(A ).  See Id. at 1579.  Specifically, the creditor

mu st estab lish by  a prepon derance o f the ev idence tha t:

(1) the debtor made a false representation with the purpose and
intention of deceiving th e creditor;

(2) the creditor relied upon the debtor's representation;

(3) such reliance by the creditor was justifiable;4



5  Within its brief Debtor also asserts that numerous courts have held  Section 5 23(a )(2) ina pplica ble to

punitive dam ages . Ho wev er, In re St.  Laurent, 991 F.2d 6 72, is clearly dispositive of this issue (punitive damage

awards flowing from the same course of fraudulent condu ct necessitating an  award o f comp ensatory dam ages are

not discharg eable in ban kruptcy un der § 523 (a)(2)(A)).
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(4) the creditor suffered a loss as a result of that reliance.

See Id. at 157 9.  D uring  the sta te cou rt pro ceed ing, D ebto r testified that he in tended to

perform  the contract and further that he subcontracted the work to one D ave Dou glus.

Other evidence  did tend to  refute  Debtor's  claim ; how ever , without an op portu nity to

evalu ate the credibility of the witnesses, this Court is unable to find as a matter of

summ ary judgment that th e elem ents  of ac tual fr aud  we re m ade  out.  I  mu st there fore ru le

in favor of  Debtor o n Pla intiff's M otion  for Sum mary Judgm ent.5

O R D E R

Pursuant to the foregoing Findings of Fact and Conclusions of Law , IT IS

THE ORDER OF THIS COURT that the Motion for Sum mary Judg ment by R osa

Rudolph is DEN IED.  Th e Clerk sha ll assig n thi s case for  trial as  soo n as  prac ticab le.  A t

trial the C ourt w ill enterta in (1)  evidence  tend ing to  show w hether D ebto r's frau d m eets

the elem ents o f actua l or on ly constructive fraud; and (2) evidence in su pport of Co unt II

of the  com plain t.
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 Lamar W . Davis, Jr.

United States Bankruptcy Judge

Dated at S avan nah , Geo rgia

This         day of January, 1996.


